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ACCESS SERVICE PROVIDER LICENSE AGREEMENT




Homeless Data On-Line Collection System (HDOCS)
THIS ACCESS SERVICE PROVIDER LICENSE AGREEMENT 
(“AGREEMENT”) is made and entered into this _____ day of _________ , 20____ by and between Education Service Center Region XIII (ESC),  and  _____________________________________________  Independent School District  (Licensee).

INTRODUCTION

Education Service Center Region XIII's Homeless Education Program offers the Homeless Data Online Collection System (HDOCS) for the collection and storage of demographic, academic, and other information pertaining to children and youth who are identified as homeless.  HDOCS allows student-level data entry on multiple areas of information, including designators requested by the latest Student Residency Questionnaire (SRQ).  Designed for use by both professional homeless liaisons and general school district or charter school personnel, HDOCS requires no special training.  Users can generate, view, delete, and download Excel files of aggregated data, including the No Child Left Behind required information.

RECITALS

A. ESC is the owner of, and holds and controls all rights to, the Homeless Data On-Line Collection System (HDOCS). 

B. ESC desires to grant to Licensee and Licensee desires to obtain from ESC a nonexclusive license to access the HDOCS program solely in accordance with the terms and on the conditions set forth in this AGREEMENT.
NOW, THEREFORE, the parties hereto agree as follows:

1.0 DEFINITIONS
1.1 “Software” shall mean the HDOCS computer program and any subsequent error corrections, updates or modifications supplied to Licensee by ESC pursuant to this AGREEMENT.
1.2 “Documentation” shall mean all manuals, user instruction documentation, diagrams and other related materials pertaining to the Software which are furnished to Licensee by ESC in connection with the Software.

2.0  GRANT OF RIGHTS
2.1    ESC hereby grants, and Licensee hereby accepts, subject to the terms and conditions of this AGREEMENT, a nonexclusive, nontransferable and non-assignable License to access and use the HDOCS Software for up to 10 users.
2.2  Limitation of RIGHTS.  Licensee may not reproduce, have reproduced, sublicense, market, give, convey, make available or distribute the HDOCS Software or any derivative products in any form whatsoever to any other person or organization for any use whatsoever. 
2.3 Licensee agrees that the HDOCS Software is ESC’s exclusive and protected business information and shall treat and handle the information in a manner that will protect it from release to unauthorized persons.
2.4 Licensee shall have the right to copy or reproduce the Documentation, in whole or in part, as necessary to use and or train additional employees. Licensee may not give, sell, or convey Documentation in any form to any other party for any purpose whatsoever.  
3.0  CONFIDENTIAL STUDENT INFORMATION

3.1 Confidential Student Information. HDOCS will contain student educational information that is deemed to be confidential. The student data is not subject to disclosure to the public and it is understood that it is confidential by virtue of the Family Educational Rights and Privacy Act (20 U.S.C. 1232g), and other laws.  3.2 The Licensee agrees to comply with the Family Educational Rights and Privacy Act (FERPA) of 1974, as amended (ensures access to educational records for students and parents while protecting the privacy of such records), and any regulations issued there under, including Privacy Rights of Parents and Students (34 CFR Part 99). 
4.0   TERM


4.1  Upon payment of the purchase price, Licensee shall be granted one year of 


on-line access to the HDOCS Software for up to 10 users.
5.0   FEES

The purchase price of the HDOCS software constitutes the license fee to the 


original purchaser of the product. Failure of Licensee to renew the access license 


through payment of a subsequent annual fee will result in denial of further access 


to the product through disabling of the Licensee access code. 
6.0  OPERABILITY 

6.1  Access. Licensee will access the HDOCS Software program on line utilizing an Access Code provided by ESC. 
6.2  Availability.  The HDOCS solution shall be readily accessible and operational to licensee with a 95% annual UP TIME during business days 8 am – 5 pm. 

6.3  Technical Support.  ESC will provide technical support in a user friendly format to the designated and trained employees of Licensee during normal ESC business hours. 

6.4  Technical Support Callbacks.  If unable to take a direct call for technical assistance from Licensee, ESC technical support employee will return contact within 24 hours. 
7.0   WARRANTIES. 
7.1    Limited Warranty. ESC represents and warrants to Licensee that the Software will perform substantially as described in ESC’s then current Documentation and meet the standards of operability as described.. 
7.2    Limitations. Notwithstanding the warranty provisions set forth in Section 7.1 above, all of ESC’s obligations with respect to such warranties shall be contingent on Licensee’s use of the Software in accordance with this Agreement and in accordance with ESC’s instructions as provided by ESC in the Documentation, as such instructions may be amended, supplemented, or modified by ESC from time to time. ESC shall have no warranty obligations with respect to any failures of the Software which are the result of accident, abuse, misapplication, extreme power surge or extreme electromagnetic field.

7.3    Licensee’s Sole Remedy. ESC’s entire liability and Licensee’s exclusive remedy shall be, at ESC’s option, either (a) return of the price paid or (b) additional technical assistance if ESC receives written notice from Licensee during the warranty period of a breach of warranty. 
7.4 Disclaimer of Warranties. ESC does not represent or warrant that all errors in the software and documentation will be corrected. The warranties stated in Section 7.1 above are the sole and the exclusive warranties offered by ESC. There are no other warranties respecting the software or documentation or services provided hereunder, either express or implied, including but not limited to any warranty of design, merchantability, or fitness for a particular purpose, even if ESC has been informed of such purpose. No agent of ESC is authorized to alter or exceed the warranty obligations of ESC as set forth herein.
8.0    INDEMNIFICATION.

8.1   To the full extent allowed by the law of the State of Texas, ESC shall indemnify, hold harmless and defend Licensee against any action brought against Licensee to the extent that such action is based on a claim that the unmodified Software, when used in accordance with this AGREEMENT, infringes a United States copyright then ESC shall pay all costs, settlements and damages finally awarded; provided, that Licensee promptly notifies ESC in writing of any claim, gives ESC sole control of the defense and settlement thereof and provides all reasonable assistance in connection therewith. 
8.2    If Software is finally adjudged to so infringe, or in ESC’s opinion may become the subject of such a claim, ESC shall, at its sole option, either: (a) procure for Licensee the right to continue using the Software; (b) modify or replace the Software to make it non-infringing; or (c) refund the fee paid. 
8.3    Except for the foregoing infringement claims, Licensee shall indemnify and hold harmless ESC, their Directors, officers, agents and employees from and against any and all claims, demands, or causes of action, on account of, related to, or extending from Licensee’s use or misuse or unauthorized release of confidential student data. 
9.0   NON ASSIGNABILITY.

9.1   Licensee shall not assign this AGREEMENT or its rights hereunder to any party for any purpose whatsoever without the prior written consent of ESC.

10.0  GOVERNING LAW; JURISDICTION AND VENUE.

10.1  The validity, interpretation, construction and performance of this AGREEMENT shall be governed by the laws of the State of Texas. The Texas state courts of Travis County, Texas (or, if there is exclusive federal jurisdiction, the United States District Court for the District of Texas) shall have exclusive jurisdiction and venue over any dispute arising out of this AGREEMENT, and Licensee hereby consents to the jurisdiction of such courts.
11.0  SEVERABILITY.

11.1  If any provision of this AGREEMENT shall be held by a court of competent jurisdiction to be illegal, invalid or unenforceable, the remaining provisions shall remain in full force and effect.

12.0  AUTHORITY

IN WITNESS WHEREOF, the parties have caused their duly authorized representatives to execute this AGREEMENT as of the date first set forth above.

Education Service Center Region XIII
By ______________________________

Date _________________________


Title_____________________________
Licensee: ____________________________________
By ______________________________

Date _________________________
                                          Signature

Title_____________________________
Contact Name__________________________
Email ________________________
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